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IN THE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. CR 02-00053 CRB
Paintiff,
V. ORDER DENYING
DEFENDANT'SMOTION FOR
EDWARD ROSENTHAL, NEW TRIAL
Defendant.

INTRODUCTION

On Jenuary 31, 2003, ajury convicted defendant Edward Rosenthd of violating the federd
Controlled Subgtances Act. The jury found that Rosenthd had manufactured and congpired to
manufacture marijuanain violation of 21 U.SC. 88 841 and 846, and had mantained a place for the
manufacture of marijuanain violaion of 21 U.SC. 8 856. The chargesarose out of Rosanthd’s
operation of an indoor marijuana-growing fadlity in Oakland, Cdifornia Now pending before the Court
is Rosenthd’ smoation for anew trid. In light of the parties papers and extendve record, the Court
concludesthet ord argument is unnecessary.

Rosenthd does not contend that the evidence was insufficient to support his conviction. Nor
could he infadt, thereis overwheming and uncontradicted evidence that he cultivated hundreds of
marijuanaplants for digribution to medicad marijuanacanters  Rather, the thrust of Rosenthd’ s argument
isthat the Court should have dlowed him to presant evidence and argument designed to encourage the
jury to disregard the contralling law.
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At various times during the proceadings the Court has heard ord argument on theissuesraisd
by defendant’smoation. In order to gpprediae this argument and the Court’ s rulings during these
proceedings, it may be hdpful to undersand the context in which these matters were origindly presented
to the Court.

Prior to commencement of trid, the government filed mationsin limine to exdude evidence of a
“medicd marijuend’ defenseaimed at jury nullification. The government maintained thet evidence of
Rosenthd’ smative or judtification for the cultivation of marijuana could not be presented to the jury. In
meking this argument, the government rlied on afundamentd rule of evidence, which requiresthet only
relevant evidence be consdered by the jury and thet irrdevant evidence be exduded. See Fed. R. Evid.
402. Sncethedemantsof the aimind offenses a issue invalve only the knowing or intentiond
manufecturing of marijuanaand not the purpose for which the marijuanawas grown, the government
damed that evidence of medica purposes aswdl asthe defendant’ s bdief that he was lawfully engaged
in this enterprise was inadmissble

Accordingly, the Court was required & the outset to determine whether such evidence--i.e,
testimony demongrating Rosenthd’ s desire to hdp people who suffer from serious dehilitating illnesses
aswdl asevidence of hisbdief thet he was authorized by the government to engage in the activity--was
rlevant to any issue the jury hed to determinein order to fairly adjudicate his guilt or innocence. If o,
uch evidence would be admitted; if nat, it would have to be exduded because to admit it would violate
the Federd Rules of Evidence and permit the jury to baseits verdict on impermissble grounds

In essence, the defense offered three purported judtifications for admissibility. Fr, it suggested
that this evidence would permit the jury to consder whether to acquit notwithgtlanding the facts and
esablished law. Thisnation, often referred to asjury nullification, recognizes the power of thejury to
refuse to goply the law asindructed by the Court. Snce ajury hasthis power, the defense argued, it
was entitled to recaive evidence upon which it could choose to exerdseits power.

Whilejury nullificationisa“fact” of judidd life, the United Sates Supreme Court has explicitly
recognized thet juries have no right to nullify. See Standefer v. United States, 447 U.S. 10, 22 (1980).
As such, evidence which is otherwise inadmissible does not become admissible in order to fadlitate jury

nullification. Among the many reasons for discouraging such apracticeis that nullification can lead to
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grody unequd protection of thelavs To permit nullification in cases where a defendant has a“good”
reason for his conduct when mative is not an dement of the aime dlows jurors to use thar individudized
st of beiefsasto “good’ reasonsto be determinative of guilt or innocence. Reasons, good or bad, are
of course rlevant to sentencing, but they are not accepted by courts asabassfor verdicts

Furthermore, in light of the United States Supreme Court spesking directly on thisissue of
nullification, any change in the law should come from thet Court, not thisone.

A second reason offered for the admissibility of evidence of Rosenthd’ s sate of mind rdatesto
the Controlled Substances Act and the conduct of the Oakland City Coundil in response to Cdifornia
Propostion 215. The defense maintained thet Rosentha wias deputized by the City to cultivate medical
marijuana, and that he was therefore immune from federd prosecution pursuant to Section 885(d) of the
Controlled Subgtances Adt. In effet, the defense argued, loca government through enactment of
ordinances can efectivdy immunize a defendant from federd prosscution. The scope of the immunity
under Section 885(d) isalegd determingtion to be mede by acourt, not ajury. After extensve briefing
and argument, the Court conduded that this saction was not designed to permit atown, or date for thet
matter, to placeits agents out of the reech of afederd crimind law. Moreover, the Controlled
Subgtances Act was intended to st forth a uniform nationd drug palicy. To gpply immunity to this
defendant based upon his conduct would, of course, effectuate an exception to thisdrug palicy. In other
words, asthereisno right to jury nullification, nor can there be nullification by loca governments. Since
the Civil War this country has recognized that whatever the views of locd governments, such views do
not control the enforcement of federd law. Thereisnolocd “opt out” provison in the Controlled
Subgances Act, even though many would question the wisdom of goplying this Act to those who furnish
medicd marijuana. Asisexplaned in more detall bdow, nothing in Section 885(d), its predecessor
dautes or legidative hisory remotdy supports the interpretation proffered by Rosenthd.

Fndly, the defense offered athird reason to admit evidence of Rosenthd’ s sate of mind.
Rosenthd daimed that the government by its conduct led him to beieve that he would not be prosecuted
for thisoffense. While the availahility of this entrgpment defense requires feder al government conduct,
much of the defendant’ s evidentiary proffer rdied on conduct by state and local governments. After
congdering the evidentiary offering, the Court conduded thet there was no evidence from which ajury
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could condlude thet thefederal government’s conduct led the defendant to bdieve that he wasimmune
from aimind lighlity.

Since these three reasons offered by the defense did not support afinding that motive or Sate of
mind was rdevant to theissue of guilt or innocence, the Court conduded that the proffered evidence
should not be admitted. The Court notes that nothing contained in this order or in any previous order of
the Court condiitutes a determination that the defendant did not believe he was authorized by the City of
Oakland to cultivate marijuana. Such evidenceis gopropriate for congderation a sentencing. Itis
smply not rdevant to the question of guilt or innocence.

With this context in mind, the Court will now tum to the arguments mede by Rosenthd in his
Motion for aNew Trid.

BACKGROUND

Federd law prohibits the manufacture, digtribution or sale of marijuanafor any
purpose. See21 U.S.C. § 841; United States v. Oakland Cannebis Buyers Cooperative, 532 U.S.
483, 489-90 (2001). In 1996, Cdifornia voters enacted the “ Compassonate Use Act,” dso known as
Propogtion 215. Propogtion 215 mekesit legd under Cdifornialaw for serioudy il patients and their
primary caregivers to possess and cultivate marijuanafor use by the serioudy il patient if the patient’s

physdan recommends such treetment. To be precise, it exemptsasrioudy ill petient, or the patient’s
primary caregiver, from prosecution under Cdifornia Hedlth and Sefety Code section 11357, rdating to
the possesson of marijuana, and section 11358, rdating to the cultivation of marijuana. See Cd. Hedth
& Safety Code 8 11362.5(d) It doesnot mekeit legd under Cdifornialaw for persons other than a
serioudy il patient or his caregiver to possess or cultivate marijuana. See Peoplev. Gdambos 104
Ca.App.4th 1147, 1165-67 (2002); People ex rel. Lungren v. Peron, 59 Cd.App.4th 1383, 1400
(1997); Peoplev. Trippet, 56 Ca.App.4th 1532, 1545-46 (1997).

In July 1998, the City of Oakland passed Ordinance No. 12076, dso known as Chapter 8.42.
The expressad purpose of Chapter 8.42 was to “ ensure safe and affordable medica cannabis pursuant
to the Compassonate Use Act of 1996, and to “provide immunity to medicd cannabis provider
associaions pursuant to Section 8385(d) of Title 21 of the United States Code” That section provides
that “no crimind or divil liability shdl beimpaosed” under the Controlled Substances Act “upon any duly
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authorized officer of any State, territory or palitica subdivison thereof . . . who shdl be lawfully engaged
in the enforcement of any law or municipa ordinance rdating to controlled substances”  In an atempt to
cregte immunity from liability under federd law for suppliers of medical marijuana, Chepter 8.42
provided thet the City could designate amedica cannabis provider assodiation and its employees and
agents as officers of the City of Oakland to they extent they were “enforaing” the purpose of the
Ordinance to provide sefe medicd cannabisto serioudy ill patients. Chapter 842, 8 3.

Following the passage of Chapter 8.42, Oakland designated the Oakland Cannabis Buyers
Cooperdive (*OCBC") to digribute marijuanain accordance with the new ordinance. At thetime of
the OCBC' s designation, afedera court order wasissued barring the OCBC from cultivating or
digributing marijuenain violation of federd law. See United States v. Canngbis Cultivators Club, 5
F.Supp.2d 1086 (N.D. Cd. 1998) (the “OCBC lawsuit™).

Two weeks after the desgnation, this Court ruled in the OCBC lawauit that notwithstanding
Chapter 842, 21 U.S.C. § 885(d) does nat immunize from federd lighility the OCBC' s manufacture
and didribution of marijuana. See United Sates v. Cannabis Cultivator’s Club, No. C 98-0088 CRB,
Order Re Moation To Dismiss (N.D. Cd. Sep. 3, 1998). The day after the Court issued thisruling,
Jeffrey Jones the OCBC's Executive Director, gave Rosenthd aletter dating thet while Rosenthd “is
acting within the scope of [hig) duties as an agent of the [OCBC], [heis] deemed aduly authorized
‘officer of the City of Oekland” and as such [ig immune from dvil and arimind lighility under Section
885(d) of the federa Controlled Substances Act.” Al of the conduct for which Mr. Rosenthd was
convicted occurred after Jones purported to meke Rosentha an agent of the OCBC.

PROCEDURAL HISTORY

In February 2002, the federa government indicted Rosenthd for growing marijuanaindoors &
1419 Mandda Parkway in Oakland, Cdifornia, during the period October 2001 through February
2002. Rosenthd subssquently moved to dismiss the indiciment on severd grounds, induding arguments

that his prosecution exceeds the government’ s powers under the Commerce Clause and violates the
Tenth Amendment of the United States Condtitution, and thet the government had engaged in sdective
prosecution.
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Rosenthd dso moved for dismissal on the ground of “offidd immunity.” He argued thet the City
of Oakland had made him acity offidd for the purpose of cultivating marijuanafor digribution to
medicd marijuana dubs and therefore he was immune from prasscution pursuant to section 885(d) of
the Controlled Substances Act.

Fndly, Rosenthd moved to dismisstheindictment on the ground of “entrgoment by estoppd.”
He argued that Rosenthd reasonably rdlied upon the representations of Oakland dity officidsthet he
would be immune from federa prosecution and thet these representations, coupled with the plain
language of the datute itsdlf, estopped the federd government from prosecuting him for vidlaions of the
Controlled Substances Act.

At the January 6, 2003 hearing on Rosenthd’ s motions to dismiss, Rosenthd argued that he had
evidence thet federd offidids had “acquiesced” in the City of Oakland's deputization of Rosenthd for
the purpose of cultivaing marijuana. In light of that representation, and over the objection of the
government, the Court granted Rosanthd an evidentiary hearing to presant his evidence supporting his
entrgoment by estoppd defense. The hearing was hdd on January 9, 2003, The Court subsequently
denied dl of Rosenthd’s mations to dismiss.

The government moved in limine to exdude Rosanthd from presenting a*medicd marijuend’
defense and to exdude evidence and argument amed  jury nullification. 1t dso moved to exdude any
evidence or argument rdaed to Rosenthd’ s proposed entrgpment-by-estoppel defense, induding
evidence that the City of Oakland had made him acity offidd for the purpose of cultivating marijuana
After ord argument, and after providing Rosenthd with the opportunity to present additiond evidence,
the Court granted the government’ s motions and the case proceeded to trid and verdict.

Rosenthd now moves pursuant to Federa Rule of Crimina Procedure 33 for anew trid on the
ground thet the Court erred by exduding his defense of entrgpoment by estoppd. He ds0 arguesthat the
Court improperly exduded nineteen jurors who expressed pro-medica marijuana bdiefs and thet the
Court erroneoudy indructed the jury with repect to itsright to nullification. Fndly, he arguesthat heis
entitled to anew trid because of juror and prosecutoria misconduct.

DISCUSS ON
[ Section 885(d) |mmunity
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Rosenthd does not renew his Section 835(d) immunity defensein hisnew trid motion.
Neverthdess because the issueisintricady intertwined with his esoppd argument, the Court will briefly
addressit here.

In his moation to dismiss the indictment, Rosentha contended that because he wias culltivating
marijuana as an agent for the OCBC, and because the City had designated the OCBC and its
employess and agents as aity officds for the purpose of enforcing Chepter 842, he isimmune from
crimind prosecution under the plain language of Section 835(d).

Courts“interpret afedera datute by ascertaining the intent of Congress and by giving effect to
itslegidativewill.” United Statesv. Sagg, 125 F.3d 1294, 1295 (9th Cir. 1997). The arting point “is
the languege of the datute itsdf.” United Statesv. Buckland, 289 F.3d 558, 564 (9th Cir. 2000) (en
banc) (atations and internd quotations omitted), cert denied, Buckland v. United Sates, 535 U.S.
1105 (2002). “Where the languageis not dispogtive, [courts] look to the congressond intent ‘revedled

in the history and purposes of the Satutory scheme’”  1d. a 565 (quoting Adams Fruit Co. v. Barrett,
494 U.S. 638, 642 (1990)). The Court’sduty “isto find thet interpretation which can most fairly be
sad to beimbedded in the gatute, in the sense of being most harmonious with its scheme and with the
generd purposss that Congress manifested.” Sagg, 125 F.3d a 1295. Rosenthd’ s conduct does not
fdl within the language of the immunity Satute and is contrary to the expressed purpose of the Controlled
Subgtances Act.

Frg, asthe Court noted in its September 3, 1998 Order in the OCBC lawauit, for an officd to
be “lanfully engaged” in the enforcement of alaw rdaing to controlled substances, and therefore entitled
to immunity, the law which the municipd officid is“enfordng” must itsdf be congstent with federd law.
Chapter 842, to the extentt it provides for the cultivation and didribution of medica marijuana, is not
lavful under federd or date law.*

Second, Section 885(d) gppliesto the “enforcement” of alaw rdaed to controlled substances.
Rosenthd argues that by cultivating marijuana for medicd use hewas“enforadng” Chapter 842.

Cdifornia Propogition 215 does not permit cultivation or digtribution of medica marijuana
ex apatient or the patient’ s pri caregiver for the patient’ spersond use See CAl.
He%??rt\ %/Safpgy Code 8 1362.5(d|3r (rgo?%pasgqgc;nae Use Algiaqopli&sp‘(‘a{o apaient, ortoa
petient’s primary caregiver, who possesses or cultivates marijuanafor the persond medicd
purposes of the patient”).
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Chapter 842 itdf datesthat a City-desgnated medicd cannabis provider shdl “enforee’ the purpose
of the Chapter to ensure that serioudy ill Cdlifornians have accessto marijuana. To “enforce” however,
generdly means “to compe someone to do something or not to do something.” Gulf Lifelns Co. v.
Amad, 809 F.2d 1520, 1523 (11th Cir. 1987). Thus, asused in Section 885(d), to “enforce” alaw
relaed to a controlled substance meansto compe compliance with the law. Rosenthd’ s conduct cannot
reasonably be condrued as “enforcing” Chapter 8.42, assuming the Chapter isalaw rdaed to
controlled substances. At best, Rosenthd was implementing or fadilitating the purpose of the Satute; he

was not compdling anyone to do or nat to do anything.

Moreover, Rosenthd’ sinterpretation of Section 835(d) directly contradicts the purpose of the
Controlled Subgtances Act. Asthe Supreme Court has held, the Act “reflects a determinetion thet
marijuana has no medica benefits worthy of an excgption (outsde the confines of a Government-
goproved research project).” United Satesv. Oakland Cannabis Buyers Cooperaive, 532 U.S. 483,
491 (2001); seedsoid. a 493 (“It isdear from thetext of the Act that Congress has made a
determination thet marijuana hes no medica benefits worthy of an exception.”). To hold thet Section
885(d) gppliesto the cultivation of marijuanafor amedica cannabis dub would conflict with the Sated
purpose of the Controlled Substances Act. “[L]awfully engaged” in “enforcing alaw related to
controlled substances’ must meen engaged in enforang, thet is, compdling compliance with, alaw
related to controlled substances which is congstent--or & lesst not incons stent--with the Controlled
Subgtances Act. Section 885(d) cannot reasonably be read to cover acting pursuant to alaw which
itsdf isin conflict with the Act.

Rosenthd dso argued that under the “rule of lenity” the Court must interpret Section 835(d) to
cove hisconduct. The“‘touchdone of therule of lenity is* datutory ambiguity.”” Bifuloo v. United
States, 447 U.S. 381, 387 (1980) (quating Lewisv. United Sates, 445 U.S. 55, 65 (1980)). A statute
Isnot “ambiguous’ for the purposes of lenity merdy because it is“possi bl e to articulate a condruction
[different from] that urged by the Government.” Maoskd v. United States, 498 U.S. 103, 108 (1990).
Therule of lenity goplies only where * a reasonable doubt perssts about a gatute sintended scope even
after resort to *the language and dructure, legidative higory, and mativating palicies of the Satute”
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Id. Congress sessatidly absolute ban on the cultivation of marijuanafor any purpose leaves no doulbt
that Section 885(d) does not immunize Rosenthd’ s conduct 2
Il. Entrapment by Esoppd

Rosenthd ds0 argues that regardless of whether Section 885(d) appliesto his conduct, the
Court erred by preventing him from presenting to the jury his affirmative defense of “entrapment by
estoppd.” A didrict court may require acrimind defendant to make a pretrid offer of proof to
demondrate thet the evidence in support of an affirmative defense, induding entrgoment by estoppd, is
uffident asamatter of law to stify the dements of the defense. See United Statesv. Mack, 164 F.3d
467, 474 (9th Cir. 1999); United States v. Brebner, 951 F.2d 1017, 1027 (9th Cir. 1991). If the
defendant fails to present sufficient evidence, the didtrict court may preclude the defendant from
presenting the defense a trid, aswel any evidence supporting the defense. See United Satesv.
Moreno, 102 F.3d 994, 997-99 (9th Cir. 1996) (holding that evidence rdaed to an affirmative defense
Isnot admissbleif the defendant falls to make a primafadie case of the defense). The Court concludes,
asit did pretrid, that Rosenthd has failed to produce evidence sufficient to support his proposed
defense.

“The entrgpment-by-estoppd  defense gpplies when an authorized government officd tdlsthe
defendant thet certain conduct islegd and the defendant bdlievesthe offidid.” United Statesv.
Hancock, 231 F.3d 557, 567 (9th Cir. 2000). The defenseis based “on a due process theory which
focuses on the conduct of the government officids rather than on a defendant’ s ate of mind.”  United
Statesv. Brebner, 951 F.2d 1017, 1025 (9th Cir. 1991).

To invoke entrgoment by estoppd a defendant must make aprima facie showing of two
dements. Fr4, the defendant mus “demondrate ‘ afirmetive mideading' on the part of afederd
govenment offidd.” Hancock, 231 F.3d a 567. “[T]he defendant mugt show ‘that the government

2In hisreply memorandum in support of his Motion for aNew Trid, Rosenthd arguesfor
thefirg time that his conviction should be dismissed or anew trid granted based on the “ good faith”
o “q7udified’ immunity recognized by the Supreme Court in United Statesv. Lanier, 520 U.S. 259,
270-71 (1997). Rosanthd’ snew defenseisuntimdy. It was not raised pretrid, during trid, or
evenin hisMation for aNew Trid. Accordingly, the Court iswithout jurisdiction to condder this
new ground for vacating Rosenthd’ s conviction. See United Statesv. Cook, 705 F.2d 350, 351
(%th Cir. 1983) (“Because Rule 33 stime limitations are jurisdictiond, adidrict court is powerless
to condder an untimdy mation for anew trid.”).
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afirmatively told him the proscribed conduct was permissble’”  1d. (quating United States v. Ramirez-
Vdeanda, 202 F.3d 1106, 1109 (9th Cir. 2000)). Moreover, the government officid who mided the
defendant mugt be a“federd government officid empowered to render the daimed erroneous advice, or
... an authorized agent of the federd government who . . . has been granted authority to render such
advice” Brebner, 951 F.2d at 1027; seedso United Statesv. Mack, 164 F.3d 467, 474 (Sth Cir.
1999) (affirming didrict court’ srefusd to ingtruct on entrapment-by-estoppd defense on the ground thet
the defendant did not rely on the advice of afederd officid or agent). Second, the defendant must show
thet he reasonably rdied on the federd offidd’s mideading Satement. “A defendant’ srdianceis
reasoncble if *a person Sncerdy desirous of obeying the law would have accepted the information as
true, and would not have been put on notice to make further inquiries’” Ramirez-Vdenda, 202 F.3d at
1109 (quoting United Satesv. Lansing, 424 F.2d 225, 227 (9th Cir. 1970)).

Rosenthd offers two theories of how he was entrapped: (1) government offidas mided him into
bdieving that he would be immune from prosecution under federd law pursuant to Section 835(d); and
(2) government officids mided him into believing that he would not be prasecuted for vidlations of the
Controlled Subgtances Act. With respect to both of these theories, Rosenthd failed to offer evidence as
to the firs dement of the defense, namdly, that federd dofficids afirmatively mided him.

A. Section 885(d) immunity

Rosnthd candidly tetified thet no federd officid ever told him that his cultivation of marijuana
did not violate federd law:

Il

Q: Did any federd offidd ever tdl you, Mr. Rosenthd, that your cultivation activity was not
afederd offenss? When | say “your cultivation activity,” | meen a 1419 Mandda
Parkway in Oakland.
A: No.
Reporter’s Transoript of Proceedings (“RT”) 69:11-15 (Jan. 9, 2003). Rosentha nonethdess argues
thet the language of Section 885(d) itsdf and this Court’ s September 3, 1998 decison in the OCBC
lawsuit condtitute “ affirmative mideading” by the federd government to the effect thet he would be
immune from lighility for his cultivation of marijuena
Section 835(d) is nat an afirmatively mideading Satement of the law. Section 885(d) provides
thet amunidpd officer isimmune from ligbility for lanvfully enforang alaw rdated to controlled

10
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ubgtances it is not a representation that the cultivation of marijuanafor digribution to amedica
cannabisdub in vidaion of federd law isimmune. Rosenthd and locd offidds goparently inter preted
Section 885(d) as goplying to Rosenthd’ s conduict, but Section 885(d) itsalf does not supply thet
Interpretation.

The cases upon which Rosenthd rdlies are distinguishable because the defendants in those cases
reied not on agatute itsdf but rather on an interpretation of the Satute by agovernmentd entity. In
United States v. Pennsylvania Indudirid Chemicd Corp., 411 U.S. 655 (1973), the Supreme Court held
that the defendant should have been dlowed to present a defense of entrgoment by estoppe basad on
the Army Corp of Enginears “longgtanding, officd adminidrative condruction” of the daute & issue as
not goplying to the defendant’ sconduct. 1d. a 670-74. Smilarly, in Commonwedth v. Twitchell, 416
Mass. 114 (1993), the Massachusetts Attorney Generd had issued an opinion which could reasonably
be read as represanting that “ parents who fall to provide medica sarvicesto children on the bagis of

reigious bdiefs are not suject to arimind prosecution in any drcumdances” 1d. at 126-27. Rosenthd
has not offered any evidence that afederd officid or agency has even arguably condrued Section
885(d) to immunize conduct Smilar to Rosenthd’ scrimes.

Prior to trid Rosenthd did argue that this Court’ s Sgptember 3, 1998 Order denying the OCBC
defendants Section 885(d) mation to dismiss could be reasonably congtrued by alay person asa
representation that Rosenthd’ s conduct would beimmune. Nothing in theat Order, however, could be 0
congtrued. The Court ruled that Section 885(d) did not gpply to the OCBC defendants (induding
Jeffrey Jones-the very person who dlegedly “deputized” Rosentha as an agent of the OCBC) because,
among other reasons, it does not immunize amunicipd officer’ s“enforcement” of Chepter 842, alawv
which itsdf isinconsgtent with the Controlled Substances Act. Moreover, Rosenthd testified thet he did
not even become aware of the Order until after he was arrested and he proffered no evidence that any
other person relied upon the Order.

Rosenthd dso tedtified that Oakland officids never represented thet they were Spegking on
behdf of the federd government:

Q: Did any Oakland City officid ever represent to you thet they were purporting to goesk

on behdf of the federd government in any way?
A: No.

11
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RT 69:21-24 (Jan. 9, 2003). He nonethdess argues that the City officids who adopted Chepter 8.42
and sasnctioned Rosenthd’ s conduct were in fact “agents’ of the federd government for the purpose of
his estoppe defense because locd officids have the power to “ cregte or designate officas who will
enjoy immunity from federd prosscution.” Reply In Support of Mation for aNew Trid & 17. Helikens
the Oakland offidasto the gun dedersin United Satesv. Tdlmedge, 829 F.2d 767 (Sth Cir. 1987).

In Talmedge, afederdly licensed gun deder told the defendant that he could legdlly purchese a
gun. TheNinth Circuit hdd thet the dedler was afederd agent for the purpose of an entrgpment-by-

estoppd defense to the charge of being afdon in possesson of agun:

Congress has ot only granted certain personsthe exdusiveright to inthe
busness of sdling firearms it has d0 given them the afirmative duty of inquiring of a
progpective buyer whether he has acrimind record that would make it unlawful for him
to purchase afirearm. . . . In addition, the Treasury Department requires licenseesto
inform buyers concerning the restncilorslmposegl gress on the purchese of
fireams Clearly, the United States Government has made licensd fireerms dedlers
federd agentsin connection with the gathering and dispenaing of information on the
purchase of firearms,

1d. a 774. Congress hasnot given locd entities any right to cultivate and distribute marijuana, and it has
not imposed on locd entities the duty of determining whether a person may legdly cultivate marijuana.or
of advisng marijuana growers of the legdlity of their conduct under federd law. Tamedge does not
support Rosenthd’ s argument that the City officids were federd agents.

B. Statements of Drug Enforcement Agency Supervisor Mike Heald

In support of hismation to dismiss the indictment, Rosenthd submitted the dedaration of Mary
Pat Jacobs. Jacobsis a gpokesperson for the Sonoma Alliance for Medicd Marijuana (“ Sonoma
Alliance’). She atested that on severd occasonsin 1999, Drug Enforcement Agency (“DEA”)
Supervisor Mike Hedld * attended mestings between law enforcement and the Sonoma Alliance and
dated that the DEA was not interested in interfering with county efforts to implement” Propodition 215.
Jaoobs Dedl. 2 (Dec. 2002). After the evidentiary hearing on Rosenthd’ s entrapment defense,
Rosenthd submitted a supplementd dedaration from Jecobs. She attested further that during the years
2000-2001 she told Rosenthd *about my conversation with Mike Hedld concerning the DEA’ sdecison
to not interfere with Sonoma County’ s efforts to implement” Proposition 215.  Jacobs Ded. (Jan. 16,
2003). Rosenthd submitsthet Hedld' s Satement is evidence of an afirmetive misrepresentation thet the
federd government would not prosecute someone in his pogtion.
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The Court disagrees. Hedld did not miake assurances concerning the DEA' s ativities anywhere
outsde Sonoma County. Even if the datement condituted an affirmative misrepresentation with respect
tothe DEA’sadtivitiesin Sonoma, Rosenthd has not identified any case suggesting that by making this
datement the federd “government &ffirmativey told [anyone] the proscribed conduct was permissble’ in
any other county. Ramirez-Vdenda, 202 F.3d a 1109. Asthe Ninth Circuit has noted, to succeed on
atheory of entrapment by estoppd a defendant “must do more than show that the government mede
‘vegue or even contredictory statements”™ |d. (quoting Reley v. Ohio, 360 U.S. 423, 438 (1959)).

In sum, Rosanthd hasfailed to proffer any evidence of the firs dement of the defense of
entrgoment by estoppd, namely, evidence of &firmative mideading by an authorized federd officd or
federd agent to the effect that Rosenthd’ s conduct waslegd, or a least that he would be immune from
prasecution or would not be prosecuted.

[11.  Vair Dire

Rosentha argues that the Court * stacked the deck” againgt him by treeting progpective jurors
who were dlegedly "pro-government” more leniently during vair dire than jurorswho, in Rosenthd's
view, were “pro-medicd marijuana” Def.’sBr. & 26-29. According to Rosenthd, the Court
accomplished this by asking “grikingly different questions’ of thesetwo dasses of jurors. 1d. at 29.
This bdaed chalenge must be viewed in the context that defendant did not object to questions on this
subject and never raised an objection to any ruling the Court made with respect to the exduson of a
paticular juror.

Itisaxiomatic that acrimind defendant is* not entitled to ajury of any particular compaosition.”
Taylor v. Louisang, 419 U.S. 522, 538 (1975). Assuch, adefendant isno more entitled to ajury thet
holds a particular viewpoint then onethat isdl white or dl Cathalic. The purpose of vair direisnot to
endble the partiesto sculpt ajury of ther liking, but rather “to ferret out prgudicesin the venire that
threaten the defendant’ s Sxth Amendment right to afair and impartid jury.” United Satesv. Howell,
231 F.3d 615, 627 (9th Cir. 2000). The question, therefore, is not whether ajuror harbors a particular
bdief or opinion, but rather whether thet belief or apinion will “prevent or subgtantidly impair the
performance of his duties as ajuror in accordance with hisindructionsand hisoath.” Wanwright v.
Witt, 469 U.S. 412, 433 (1985). If it gopearsto the court that a praspective juror will not be impartid
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in hisevduation of the case, the juror must be removed for cause whether his partidity would tend to
benefit the government or the accusad. See United Statesv. Gonzdez, 214 F.3d 1109, 1112 (Sth Cir.
2000) (ajuror is properly excused when his gate of mind “leadsto an inference that [he] will not act
with entireimpertidity”) (quoting United States v. Torres, 128 F.3d 38, 43 (2d Cir. 1997)).

I

Although Rosenthd assarts that no fewer than 19 prospective jurors were exduded “for
expressing pro-medicd marijuanabdiefs” Def.’sBr. & 23-24, his motion focuses on the questions thet
the Court asked of prospective jurors Saunders and Molloy as representative of amore sysematic bias.
Saunders, whom Rosenthd dassifies as*“pro-medicd marijuana” initialy expressed concern that she
“might be sympathetic to the defendant.” RT 83 (Jan. 14, 2003). After explaining that sympathies were
to be expected, the Court told Ms. Saundersthat “[t]he question iswhether or not thet feding will play
any ralein your determingtion asto whether or not the defendant is guilty or innocent.” Id. In response,
Ms Saunders said thet in light of her views regarding the federd marijuanalaws “I doubt thet | could be
impatid.” RT 84. The Court excused Ms Saunders sua sponte and without objection from ether
party. RT 197.

Prospective juror Malloy expressed asmilar bdief that his previous life experiences might make
him “prgudiced inthiscase” RT 104. In response, the Court asked Mr. Malloy whether he fdt that his
“exparienceis such that [he] could not fallow thelaw inthiscase” 1d. Mr. Malloy answered that “[o]n
the contrary, [he] could follow thelaw. Definitdy.” 1d. After didting further comment from Mr. Mdloy
regarding the sources of hisviews, the Court explained that “[t]he question isn't whether you' re opposed
to [the use of marijuang or infavor of it. The question iswhether or nat, notwithstlanding your views,
you could fallow thelaw. Thelaw inthiscasewill bethet it isillegd to cultivate marijuana. You fed you
could follow thet lawv?’ RT 105. Mr. Malloy responded: “Yes | do.” 1d.2

3Qubsequently, defense counsd asked Mr. Malloy whether he could “fallow the
presumption of Innocence in this case, until you have heard the evidence” RT 123, Mr. Madlloy
answered inthe afirmative. Later in the vair dire, defense counsdl returned to Mr. Malloy, asking
him whether he could maintain a presumption of innocence in Soite of his* heartfdt atitudes and
opinions” RT 157. Mr. Malloy indicated thet his experienceswould not predude him from
kegping an open mind until &l the evidence hed been presanted. Mr. Malloy regffirmed his bility
to set agde his prgudices and be fair to both parties yet again in response to voir dire by the
prosecution. RT 177.
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In Rasenthd’ s view, the questioning of these two prospective jurorswas “ srikingly different”
and had the effect of empanding ajury that was predisposed againg the defendant. Def.’sBr. a 29.
The proper remedy, Rosenthd dams, isanew trid.

Rosenthd’ s argument presupposes that there isameaningful didinction between asking juror
Saunders whether her preconogptions would “play any rolein [her] determination,” and asking juror
Malloy whether “notwithstanding [his] views, [he] could fallow thelaw.” The Supreme Court has made
it dear, however, that there is more than one way to question progpective jurors, see Wanwright, 469
U.S a 433-34 (finding no maerid difference between asking jurarsif ther viewswould “interfere’ with
thar dbility to gt and asking if thar viewswould “prevent” them from gitting), and thet the trid court hes
broad discretion to direct the scope and manner of voir dire. See MU Minv. Virdinia, 500 U.S. 415,
427 (1991). Moroever, whether or nat the difference in the form of the Court’s questionsis of legd

conseguence, the responses to those questions may require dismissal for cause. If apand member
makesa* candid admisson” that he cannat be impartid, dismissal of that member is gppropriate.
Howdl, 231 F.3d a 627-28 (affirming digrict court’ s dismissal of juror based on his* candid admisson”
thet he could not judge the evidence impartidly).

Here, when asked whether her sympathies toward the defendant would “play any rol€’ in her
determination of his guilt or innocence under the law, juror Saunders Sated that she * doubted] thet she
could beimpatid.” RT 84. By contradt, juror Malloy stated thet his preconcgptions would not impair
his ability to judge the case on the evidence gpplying the law asthe Court indructed. RT 104-05.
Accordingly, juror Saunders was dismissad for cause and juror Malloy was not* The effet of thiswas
not to seat ajury “uncommonly opposed to Rosenthd’ s activities,” as defendant suggests Def.’sBr. a
29, but rather to empand jurors whose predigpositions would not “subgtantidly impair the performance
of [their] duties. . . in accordance with [thair] indructions and [their] oath.” Warwright, 469 U.S. a
433. Since adefendant is entitled to nothing more, defendant’s mation for new trid will not be granted
onthisbeds
V.  Jury Nullification

. “Juror Malloy wes later excused from the pand by means of a peremptory chdlenge by the
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During dosng arguments, defense counsd made the following datement to thejury:

Y ou have an important job in front of you. | don't underdateit or underestimete
itatdl. It'simportant and adifficult task that you face, but we re confident thet
you're up to thetask. 'Y ou're wdll-equipped to do it, however. You' rewdl-
equipped not only because of the process you' ve seen unfold in front of you the
last couple of weeksin the course of thistrid, the witnesses that you' ve heard
tedtify, the exhibits thet you' ve seen. 'Y ou' re wdl-equipped otherwise.

Nobody expects you to check your common sense a the door of the courthouse
and comein with some kind of ablank date. We can't expect you to do that.
And we want you to use your life experiencesto makejudgments It's unredigtic
to think otherwise. Y ou're well-equipped. Use your common sense. Use your
life experiences when you judge this case

Likewise, we don't ask you to check your common sense of judice @ the
courthouse door when you judge this case. That would be asking far too much.
And that we do not ask. Wecan't ak that. It'snot redistic. So useyour
common sense. Use your common sense of judtice and judge accordingly. We
haveto, | think, accept that as the Sream of life flows dong, our sense of what is
just and unjust changes. And | can only hope that there are those among you and
among dl of uswhaose conception of justice --

RT 1354-55. At thispoint, the Court interjected asfollows

W, ladies and gentlemen, you cannot substitute your sense of justice, whatever
thet means, for your duty to follow the law, whether you egreewithit or not. It's
not your determingtion whether alaw isjust or whether alaw isunjust. That
can't beyour task. Go ahead, Mr. Eye.

RT 1355. Defense counsd then proceeded:

Make your judgments carefully. Make your judgments consdering dl thetools
that you bring to bear on thistask. And remember that any decison you meke,
any dedson that you make asfar asthe guilt or innocenceis one thet’ s going to
last avery long time. Thisisyour one opportunity to doit and get it right. And
it sacrudd opportunity. Not only judge that, but as| mentioned earlier, to send
a what you will expect and demand of the United States
government when they prosecute cassslike this. Send that message. You can
doit. Andyou canacquit. . . . [W]e put our trust in your cgpacity to remember
éhg_anderm and to interpret it accordingly, and to render ajudt result. Please
judtice

RT 1355-56.
Raosenthd now arguesthat anew trid is required because the Court’ sinterjection improperly
“interfere d] with [the jury’ g well-recognized power” to “acquit adearly guilty defendant duetoits
collective conscience” Def.’sBr. & 30. In paticular, Rosenthd objectsto the Court’s * prohibition on
thejury bringing its‘ sense of judtice to beer onitsverdict.” 1d. While Rosenthd acknowledges thet
federd defendants are nat entitled to an indruction concerning ajury’ s power to nullify, see United
Satesv. Powdl, 955 F.2d 1206, 1213 (9th Cir. 1992), he argues that the jury may nonethdess “act[]

16




United States District Court

For the Northern District of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

asa‘saey vave for excgptiond cases” Def.’sBr. a 32 (quoting United Satesv. Dougherty, 473
F.2d 1113, 1134 (D.C. Cir. 1972)). According to Rosenthd, the Court’ sindruction in this case
“impermissbly divest[ed] thejury of [thig power.” |Id. at 33°

Asaninitid matter, Rosenthd’ s maotion glosses over the didinction between ajury thet “bring[g
its‘sense of judice to bear onitsverdict” and ajury whose verdict is based entirdy on its* sense of
jugticg” without regard to the Court’sindructions. The Court’ sindruction in this case admonished the
jury againg “subdtitut]ing] itssense of judtice. . . for [itg duty to follow thelaw.” RT 1355. Assuch, it
was nat, as Rosenthd suggests, an outright “ prohibition on the jury bringing its‘sense of judtice' to bear
onitsverdict.” Def.’sBr. a 33. Rather, the Court indructed the jury thet it could not base its deciSon
onits“sense of judice’ asasubstitute for the law and the evidence in the case,

More importantly, Rosenthd ignoresthe ariticd distinction between the power to nullify and the
right to nullify. Aslong ago as Bushdl’s Case, 124 Eng. Rep. 1006 (C.P. 1670), Sr Vaughan
recognized thet nullification, whether proper or improper, is virtudly impossible to prevent. See Smon
Stern, Note, Between Local Knowledge and National Politics: Debating Rationales For
Jury Nullification After Bushell's Case, 111 YdeL.J. 1815, 1817 (2002); accord Finn v. United
States, 219 F.2d 894, 900 (9th Cir. 1955) (jury’s* power to fly in the teeth of the evidence and the law
and acquit adefendant . . . cannot be taken away fromit”). More recent cases have paid heed to the

sRosenthd makes ardated argument in da‘enseofb%dqrandjury Spower to “rgect an
indictment thet, athough supported by probable causg, is ernment on, prgudice,
or injugtice” United Satesv. Marcuca, 299F3d 1156, 1164 9th Cir. 2002) @p?cunam
Rosenthd contends thet the prosecutor interfered with this power by tdli the grand jury thet
Rosenthdl’ s conduct was not protected under sete law, by avoiding r jury questions
concerning the novety of the indictiment, and by fasaly representing thet medical-marijuana users
could oontmuetoﬁman juanathroug hcannd]sdubs h|sagument ismeritless. The prosscutor
correctly advised the grand jury that Proposition 215 does nat authorize the large-scde cultivation
and didribution of marijuanato othersfor any purpose, medica or otherwise. See Cd. Hedth &
Safety Code § 11362. 5(d) (Compassionate U2 Act gppliesto “to apatient, or to apatient’s
m;rarﬁy caregiver, who possesses or cultivates marijuana for the persona medica purposes of the
). Hedid nathing improper by “evading” quedtions about the number of Smilar indicments
snught by the government, as such questions were completdy irrdevant to the grand jury’ stask.
See Marcucd, 299 F3d a 1159 (upnalding condtitutiondity of modd grand jury indruction gating
that grand jury’s purpose “is to determine whether there is sUfficient evidence to justify aformd
accusation againg aperson,” not to “judge the wisdom of the crimind laws enacted Congresé’).
Similarly, the prosecutor’ s statements touching upon  the continued availability of
marijuana, though fase and ently calculated to overcome grand jurors ooncerns werenot
rdlevant to theissue of the |C|erwoftheev|denceaganst Rosenthd. The prosecutor’'s
comments did not interfere with the grand jury’ s function to “ shidd individuds againgt unfounded
accusdions. . . by requiring pr ecauetoindict.” Id. a 1161.
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jury’ srole asthe “constience of the community” in the context of rulings that presarve the secrecy of
jury ddiberations. See, eg., United Satesv. Wilson, 629 F.2d 439, 443 (6th Cir. 1980) (jury’'s
“generd veto power . . . should not be attenuated by requiring thejury to . . . explain itsreasons’);
United Statesv. McCracken, 488 F.2d 406, 419 (5th Cir. 1974); United Statesv. Spock, 416 F.2d
165, 183 (1t Cir. 1969).

The sanctity of the ddliberaive process, however, does not give ajury licenseto flout the court's

ingructionsa will. “[T]he power of juriesto ‘nullify’ or exerdse apower of lenity isjus that—a power;
itisby no meansaright or something thet ajudge should encourage or permit if it iswithin his authority
to prevent.” United Satesv. Thomeas, 116 F.3d 606, 615 (2d Cir. 1997); see dso Sandefer v. United

States, 447 U.S. 10, 22 (1980) (noting thet juries can “acquit out of compassion or compromise or
because of their assumption of apower which they had no right to exercise, but to which they
were digposed through lenity”) (quoting Dunn v. United States, 284 U.S. 390, 393 (1932) (emphasis
added); United States v. Kerley, 838 F.2d 932, 938 (7th Cir. 1988) (“jury nullification isjust a power,
not dso aright”); United States v. Washington, 705 F.2d 489, 494 (D.C. Cir. 1983) (“A jury hasno
more ‘right’ tofind a‘guilty’ defendant ‘not guilty’ then it hasto find a*not guilty’ defendant ‘guilty’ . ..
). Assuch, thefact that juries have the power to nullify does not make the exer cise of that power
inherently legitimate or proper. See Washington, 705 F.2d at 494 (noting that verdicts obtained through

nullification * condtitute an exercise of erroneoudy saized power”).

Indesd, the same courts that have acknowledged the jury’ s power to nullify have dso hdd that
“trid courts havethe duty to forestdl or prevent such conduct . . . by firm indruction or admonition.”
Thomes 116 F.3d a 616. Thusa court, when made aware that ajuror intends to nullify, hasaduty to
dismissthet juror. 1d. a 617; United Statesv. Geffrard, 87 F.3d 448, 450-52 (11th Cir. 1996)

(upholding dismissAl of juror who presented letter to court during ddliberations gating thet she bdieved
defendants were entrgpped despite judge' s indruction that entrgoment was not anissueinthe case). A
fortiori, it cannot be contrary to law to ingtruct jurors before ddliberations commence thet they cannot
dedineto follow the law merdly because to do so would offend ther “sense of judice” See United
Satesv. Krzyske, 836 F.2d 1013, 1021 (6th Cir. 1988) (finding no error in digtrict court’s admonition

to jury that “[t]hereis no such thing as vaid jury nullification . . . . You would violae your oath and the
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law if you willfully brought averdict contrary to the law given you inthiscase”), cert denied, 488 U.S.
832 (1988).

Of course, no matter how conscientioudy a court may guard againd the exercise of thejury’s
power to nullify, the court cannat divest thejury of that power dtogether. “Nullification s, by definition,
aviolaion of ajuror’'s oeth to goply the law asindructed by the court.” Thomes, 116 F.3d a 614. As
such, the power to nullify is not apower that a court can take avay from the jury by meansof an
ingruction, because it dways remains within ajury’s power to ignore thet very indruction. Our sysem
therefore tolerates the posshility thet the jury will disregard the law in *“exceptiond cases’
notwithstanding the court's best effortsto prevent it. Dougherty, 473 F.2d at 1134. Contrary to
Rosenthd’ s suggestion, however, acourt cannot make an ex ante determinaion of whether acase
qudifies as“exogptiond” and dilute itsjury ingructions accordingly. Rether, the court must in dl cases
ingruct the jury to return a verdict consstent with the law; what makes a case “ exceptiond” isthejury’s
decison to disregard thet indruction. The jury aways retains the power to meke that decison, no
matter how the court indructsiit.

The Court' sindructionsin this case were condstent with the Court’s obligation to “forestd| or
prevent” nullification. Thomas 116 F.3d & 616. Theindructionsdid not, however, preclude the jury
from bringing its sense of judtice to bear onits verdict, nor did they divest the jury of itsindiendble
power to nullify. Assuch, Rosenthd is not entitled to anew trid onthisbasis
V. Juror Misconduct

Fndly, Rosenthd seeksanew trid on the grounds that his Sixth Amendment rights were
compromised by onejuror’ simproper communication with an attorney-friend of hers concerning her
obligation to follow the Court' sindructions. Rosenthd submits that anew trid is reguired to remove the
taint of this ex parte contact.

Rosenthd’ s moation is basad on dedarations from jurors Marney Craig and PamdaKlarkowski.
Juror Craig datesin her dedaration that she bdieved that the Court’ singtruction not to discuss the case
with anyone did not extend to adiscussion “about apoint of law without reveding any detalls about the
cax” CragDed. 4. Accordingly, Crag cdled afriend who isan atorney. 1d. 115. “Without tdling
[the attorney] anything about thetrid,” Craig “asked himif [she] hed to follow the Judge sindructions,
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or if [she] hed any leaway a dl for independent thought.” 1d. According to Craig' s declartion, the
atorney responded that she “definitdy did have to following [9c] the Judge sindructions, and thet there
was absolutdy nothing dse[she] could do.” 1d. Crag then asked “if that wastrue, how could there
eve beahung jury”? Id. 6. Theatorney responded thet a hung jury “could only happen if the Judge
givesthejury someleaway in hisindructions” and then said that Craig “ could get into trouble if [she]
tried to do something outsde those indructions” 1d.

Crag' s dedaraion further dates that before she contacted the attorney, she discussed her plans
to do so with felow juror Klarkowski while the two were driving home together from trid one
afternoon. 1d. 4. According to Craig, Klarkowski shared Craig's“ confusion about whether [they]
redly hed to only condder thefederd law.” 1d. After Craig cdled the attorney, Crag “[told] Pam
[Klarkowski] what [her] friend hed told [her].” 1d. §7.

Juror Klarkowski’ s declaration corroborates Juror Cralg's description of events. In rdevant
pat, Klarkowski’ s dedaration gates the following:

| will attempt to recount the conversation [thet | hed with Juror Craig on the way

home from trid] to the best of my ability. We were traveling home when Mamey

Craig] sated, “I wonder if ajury redly hasto reach averdict soldy based on the

aw. | meen efter dl, haven't there been casesin thegst wherethejury hes

cometo adecison based on their conscience. It that how laws get changed?’

| regponded by saying thet we asjurors took an oath to weigh the evidence asiit

is presented and to follow the law whether we agreed with it or not. | sadto

Marney, “However, you do bring up an inter&;tir\gI point. I'm surethere have

been casesin the padt that perhgps chalenged the law but | don't redly know.”

Marney then said she thought she would cdl her atorney friend and ask what his
thoughts were on thismatter. | asked her to let me know what she found out.

On February 1, 2003,° while we driving to court, | asked Marney whet her friend
Vhsg ?Ad&ﬂdfan%m urﬁyeir ng the same as we were indructed to do.
Klarkowski Ded. ] 2-5.
Upon Rasenthd’ s mation, the Court conducted an evidentiary hearing into Rosenthd’s
dlegations of juror misconduct on April 1, 2003. When cdled to testify at that hearing, juror Craig

cited her Hfth Amendment privilege againg sdf-incrimination and dedined to provide ord testimony

sThejury returned its verdict on January 31, 2003. Klarkowski testified in court thet she
was migiaken concerning the date of this conversation.
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concerning the events described in her dedaration. With the government’ s consant, the declarations of
jurors Craig and Klarkowski were admitted into evidence.” As such, the question now beforethe
Court iswhether the contents of those dedarations are sufficient to entitle Rosenthal to anew trid.

“[A] defendant must demondrate ‘actud prejudice resulting from an ex parte contact to
recave anew trid.” United Satesv. Madrid, 842 F.2d 1090, 1093 (9th Cir. 1988); seeds0 Sea
Hawk Seafoods, Inc. v. Alyeska Pipdine Svc. Co., 206 F.3d 900, 906 (9th Cir. 2000); United States
v. Maree, 934 F.2d 196, 201 (9th Cir. 1991). This dandard goplies whenever “therewasno
unauthorized submisson of ‘extraneousinformetion’ (eg., afile or dictionary) tothejury,” but rather

“ex parte contacts which did not pertain to *any fact in controversy or any law goplicable to the case™”
Madid, 842 F.2d a 1093 (quoting Rushen v. Spain, 464 U.S. 114, 121 (1983)). Sincethe etorney
contacted by juror Craig was not asked about and did not comment upon any of the factsin the case
nor opine on the gpplicable subgtantive law, see Crag Ded. 115 (dating thet Craig did not tdll the

atorney “anything about thetrid”), Rosenthd mugt establish actud prgjudice to recaive anew trid on
this ground.

The burden to establish actud prgudice in acase involving ex parte contacts rests on the
moving party. See United Statesv. Dutkel, 192 F.3d 893, 896 (Oth Cir. 1999); SeaHawk, 206 F.3d
a 906. Rosanthd’ s argument to the contrary relies on casesinvolving jury tampering. Asthe Ninth

Circuit has made abundantly clear, however, not every casein which ajuror has an ex parte contact
amountsto jury tampering. Whereasajuror’ sdiscusson of acasewith friendsisardaivey “prosac
kind[] of jury misconduct,” jury tampering involves“an effort to influence the jury’ s verdict by
threatening or offering inducementsto one of more of thejurors” Dutkd, 192 F.3d a 895. The laiter
condiitutes “amuch more serious intruson into the jury’ s processes and poses an inherently gregter risk
to theintegrity of theverdict.” Id. Itisfor thisreason that prgudiceis presumed in cases of jury
tampering, etablishing a“gpedd rule’ that does not extend to a“run-of-the-mill ex parte contact case”
Id. at 895, 896.

"Only paragrgphs 4 through 8 of Craig' s dedlaration were admitted into evidence.

Paragraphs 1 through 3 were excdluded under Fed. R. Evid. 606(b).
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Here, Rosanthd daimstha juror Crag' s ex parte contact prgudiced him in various ways.
Hrg, he dams “thereisthe drong posshility that the extraneous legd advice communicated to Jurors
Crag and Klarkowski affected their *freedom of action as[] juror[g’ during ddiberations” Def.'s
Supp. Memo a 11 (dteraionsin origind) (quoting Dutkd, 192 F.3d a 899). Rosenthd reasons that
Craig and Klarkowski might have “exerdisgd] their independent judgment in order to obtain ahung
jury,” or & leest “raised the prospect of exercisng independent judgment in ddiberations” if Crag's
friend had not advised her that “she would get into trouble if shedid this” 1d. a 11, 12-13. As
evidence of this predigposition toward disobedience with the Court’ singdructions, Rosenthd pointsto
thefact that Craig disobeyed the Court by contacting her friend in thefirs place. Rasenthd condudes
thet hed this predigposition been acted upon, the verdict in the case might have been different. At the
vay lead, he argues “thereisa‘reasonable possihility’ that the ex parte contact ‘interfered with the
jury’' s ddiberations by didracting one or morejurors, or by introducing some other extraneous factor
into the ddiberative process’” |d. a 11 (quoting Dutkd, 192 F.3d at 897).

To edablish actud prgudice, however, Rosenthd must show more than apossibility thet the
ex parte contact affected ajuror’ s ddiberations. See SeaHawk, 206 F.3d a 206. The evidence
before the Court fdlswdl short of this sandard. Sgnificantly, neither juror Craig nor juror Klarkowski
datesin her dedaraion thet she would have voted differently had it not been for Crag' sex parte
contact. To the contrary, juror Craig sates that she was determined to abide by the Judge' s
ingructions” Craig Ded. {14, whilejuror Klarkowski recounts her underganding thet she and Craig
hed taken *an oeth to weigh the evidence asit [wag| presented and to follow the law whether [they]
agreed with it or not.” Klarkowski Dedl. 4 3. Rosenthd’ s rank peculaion that ether juror might
have nullified the law had Craig’ sfriend not warned agandt it, or that she might have raised the idea of
nullification during ddiberations, isinaufficent to establish actud prgudice

Even if Rosenthd were ddle to show thet one or more jurors would have voted differently but
for the ex parte contact, the “prgudice’ resulting from the contact would be, in effect, interference with
ajuror’s predigpogtion to nullify. In other words, Rosenthd’ s argument would be thet anew trid is
warranted because Craig'sfriend's
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exhortationsto fallow the law interfered with Craig' sindination to disobey it2 Thisnove propostion
is fundamentally irrecondlable with the Court's responghility “to forestdl or prevent” nullification
whenever it ispossbleto do 0. Thomeas 116 F.3d & 616. Rosanthd hasfailed to identify asngle
published decigon in support of this argument, and this Court will not be the firg to write one.

Rosenthd dso contends that the fact thet jurors Craig and Klarkowski kept Craig' s ex parte
contects secret from other jurors suggests that they were * hesitant about engaging in the normd give
and take of ddiberations” Def.’s Supp. Memo a 12 (quoting Dutkd, 192 F.3d a 898). Once again,
the mere posshility that ajuror might have hesitated to engage openly in ddiberationsfalswdl short of
demondrating actud prgjudice to the defendant. In any event, thejurors secrecy about Craig's ex
parte communication has virtudly no probetive va ue with respect to the manner or extent of their
participation in thejury’sddiberations. Moreover, to the extent that Craig and Klarkowski did take
painsto conced the contact, thiswould tend to minimize rather than augment the attendant risk of
prgudice.

Findly, Rosenthd pointsto the existence of evidence that jurors Craig and Klarkowski were
anxious, troubled, and confused. The evidence to which Rosenthd dludes, however, isa paragraph of
Craig's declaration that has not been admitted into evidence. Furthermore, Dutkd, upon which
Rosenthd rdiesfor the propogtion thet ajuror’s anxiety might impair her ability to ddiberate
effectively, was a case of jury tampering. There, the court expressad concern over evidencethat a
juror was, as aresult of the tampering, “disturbed and troubled . . . about his own and his family’s
safety.” Dutkd, 192 F.3d at 898 (emphass added). Asthe court noted, thisform of anxiety isreedily
diginguishable from any anxiety thet might be assodated with arun-of-the-mill ex parte contect. See
id. a 895. Here, the record is completdy devoid of evidence pointing toward the former variety of
dress, and Rosenthd has supplied no authority for the notion that generdized anxiety of the latter sort
may maeridly impair ajuror’ s effective ddiberation.

8ln avariaion of this argument, Rosenthd suggeststhat Craig'sfriend s datement that Craig

could get in “trouble’ for failing to follow the Court's orders wias unduly coercive. In support of this
contention, Rosenthd cites anumber of casesin which convictions were reversad because the
court issued coerdve indructionsto thejury. See Def.’s Supp. Memo a 13-14. These casesare
planly diginguisheble
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For these reasons, Rosenthd hasfaled to carry his burden of demondrating actud prgjudice as
areault of juror Crag s ex parte communication. The communication between juror Craig and the
atorney concerning Craig’ s duty to obey the Court’ s indructions does not warrant anew trid.

CONCLUSON

For the reasons stated above, Rosenthd hasfailed to etablish that heis entitled to anew trid.
Accordingly, Rosenthd’ smation is hereby DENIED.

IT1SSO ORDERED.

Dated: May _16 __, 2003 /sl

CHARLES R. BREYER
UNITED STATES DISTRICT JUDGE
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